
U S WEST, Inc.
Suite 700
1020 Nineteenth Street, NW
Washington, DC 20036
202429-3123
FAX 202 296·5157

Robert H. Jackson
Executive Director
Federal Regulatory

• ! uri LATE FILED
llJ,.YEsr

Mr. William F. Caton
Acting Secretary
Federal Communications Commission
1919 M Street, N.W., Room 222
Washington, D.C. 20554

Ex Parte

February 19, 1997

RECEIVED

FEB 'f $\ 1997;
FEOE~1( ,

iJ6:iCi; OF 'Sf:C'C'k~,·<'.*',j{jISSION
~·,y~,'t'/M;'f
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Dear Mr. Caton:

Attached is a copy of a Recommended Decision in Colorado Public Utilities Commission in
Docket No. 96R-484T, In the Matter of Proposed Amendments to the Rules on Local
Number Portability and Administration, 4 CCR 723-34, (Mailed Date: Feb. 6, 1997)
("Decision"). Of interest is the conclusion that the Federal Communications Commission
("FCC") has preempted the states on the issues of jurisdiction over the number portability
deployment schedule and the minimum performance criteria for number portability. The
Decision defers, at least temporarily, to the FCC on the issue of cost recovery. U S WEST
believes that these three conclusions are correct interpretations of the FCC's First Report and
Order in the above-captioned docket. Please include a copy of this letter in the record.

In accordance with 47 C.F.R. § 1.1206(a)(l) of Commission's rules, the original of this
letter and one copy are being filed with your office. Acknowledgment and date of receipt are
requested. A duplicate of this letter is included for this purpose,
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DOC~T NO. 96R-484T

IN THE MATTEa OF PROPOSED AMENDMENTS TO THE RULES ON LOCAL NOMBEa
PORTABILITY AN~ ADMINISTRATION, 4 CCR ~23-34.

RECOMHENDED DECISION' OF
ADMINISTRATIVE LAW JUDGE

KEN F. KI1\XPA'rlUCK
ADOPTINC lWLES

Mailed Date: February 6, 1997

I • STATEMENT

A. This proceeding was instituted by Decision No. C96-

1197, November 191 1996. That decision was a notice of proposed

rulemaking concerning amendments to the existing rules on local

number porta.bility C"LNP"). The intent of the rulemaking was

statec as proposing an implementation schedule for per.manent LNP;

proposing a eost recovery me~anism for permanent and interim

LNP; and updating the existing rule in light ot current

conditions. That decision further established a schedule fOL"

initial and reply co:mnents prior to the hearing, as well as

establishing a hearinq date of January 24, 1997 for the

acceptance of oral ~omments.

B. !he Notice of F )osed Rulemakinq was published in the

Dec~er 10, 1996 edition. of the Colo~ado Register.

c. Written comments were filed in advance of tne hearing

by the Colorado Office of Consumer Counsel ("'OCC"') and Staff of"



tne commission ("Staff") jointly; U S WEST Communications, Inc.

("U S WEST"); MFS COlllmunications Company, Inc.

AT'T Communicationi of the Mountain States, Inc.

("MrS"') ;

[Mel Teleco~unicat1on5 Corporation and MC~etro Access Transm15

ISion Services, Ine. (collectively ~MCln): the Colorado

jInaependent ~elephone Association (~CITAN); and by AT&T Wireless

:Services, Inc. ("AT.! wireless W
). Oral comments on the proposed

•
;rules were offered at the hearing by Staff, TCG of Colorado, ace,
i
;U S WEST, MCl, MFS, AT&T, CITA, and AT&T Wireless.

t
iauthorized the :iling of comments no later than January 3l. 1~~7.

tconcerning only the definitions of "ported telephone number"',
j
~~port~ble NXXN

, ~nd "local number portability ....

D. At the conclusion ot the hearing, the undersigned

E. on January 24, 1997, ace, Staff, and Mcr filea their
t
~Consensus Definitions Coneerninq Ported Telephone Number and

Portable NXX.

II. STA1T.MENT, FINDINGS L ~ CONCLUSIONS

A. As noted above, this proceeding concerns the

Commission's rules governing LNP. LNP refers to the concept of

an end user of local exchanqe telecommunications service bein;

able to retain his or her telephone number while chang1ng

proviciers. The Commission' 5 current rules on LNP, founc:i at

" Code of Colorado Regulations 723-34 ("LNP Poules"), reccsnj.~e

that LNP can best be obtainec:1 by means of • database network
;
~rchitecture. However, the existinq rules did not e5tablish that
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architecture, but rather orderec1 the Local NU1tIber. Portability

Task Force ("Task !'orce"), established pursuant to Commils';'on

Dec1s1on No. C9S-785, to submit recommendation. to the Commission

as soon as practicable. This rulemak1n; 15 the re;ul t of the

Cammission's char;e to the Task Force and the· ~a.k rO~ce'8

r.cQmmenda~ions.

B. At the $~e time that the Task force was meeting, the

Federal Communications Commission (~'FCC") was conducting a

proceeding which ultimately led to its decision in its LNP

docket. 1 In its order, the FCC mandateci that local exchanqe

carriers Clp~ra.ting in the 100 larqe15t metropolitan statistical

areas (-MSAs W
) off.: long term service provider portability

commencing on October 1, 1997 and conelu~in; by December 31, 1998

according to a specific implementation schedule. Appendix r to

that c:iecision ind.icates that the FCC: has scheduled long term

service proviaer portability to b~ .completec1 in the Denver MSA

during the 5ec:ond quarter of .1998. 2 In its First ),eport a.na

1 F1ut it.part a.ncl Orciar '.nd fu,tn.r Nat1ce af Proponcl l\l.llilftlaking
("'r1=_t l'.pDzot .nd Ora.r'"'), ce t!ol;:k_t NO. '~"U', 1)8=1a1.01\ Na. FCC ,6-Z8f1,
relea.ed July 2, 1"6.'

a The DenV8' MSA i& definea a. Denver, ~.=-, Arapahoe, Jeffc~.an, .nd
DOVi1a& COUAties.
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order at '137, the FCC discusses its decision to aC10pt an LNP

implementation schedule in the followinq words:

The 1996 Act directs this Cczam1ss1on to adopt
requlations to implement number portability, and we
beljeve it is i~ortant that ~e adopt uniform national
rules regarding number portab:ili ty ,implementation and
deplo}'lnent to ensure efficient and consistent u.se of
number portability methods and number1nq re.oU~ce5 on a
nat1onw1de basis. Implementation of number portabil
ity, and its effect on numbering resources, will have
an impact en in~erstate, a3 well as local,
teleeommunications services. Ensurinq the int~r

operability of networks 1s essential for deployment of
& national number portab1li~y reqime, and for the
prevention of adverse impacts en the provis1on of
interstate telecommunications services or on the use of
the nUInberinq resource. Pie believe that allow.ing
number portabi~ity to develop on a stgte-by-state basis
could potentially thwart the intentions o£ congress in
mandating Ii national number portriib.ility policy, and
could retire the development or competition in tne
provisJon of telecommunications services. (Emphasis
added. )

C. While the word "'preemption" is not contained in the

paraqraph quoted above, it is d.ifficult to read that paraqraph

and st1ll conclude that th1s Commission has any jurisdiction over

the schedule for deployment of LNP. Th.e undersigned concludes

that the FCC has preempted this comm1.ssion from establishing- a

deployment schedula for LNP that ~.s different than that a''1opted

in its First Report anQ Order. In addition, the Administrative

Law Judge ("ALJ") agrees ....ith those ccmmentors that ar9ue that

the FCC has exerted exclusive jurisdicti.on over the rr.inimum

performance criteria of LNP as discusseQ in paragraphs 46 through

59 of the First Report and Order.
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D. The other ll\ajor issue which 1e the subject of this

rulemak1ng which the FCC addresses is long term LNP cost
, ,

recovery. The FCC does not adopt a nationwide LNP cost recovery

meehani5~ in the First Report and. O~der, Dut rather opens up a

further ruleznakinq to investigate national cost recovery. The

F.CC decision is due in March or April 1997. The c:ommentors

differ in their suqgestions as to .the action this Commission

should take concerning eost recovery.

E. Several commentors SUl1gest adoption of a wa1 t-and"'see

attituae, with this Commission poise~ to act after the FCC

decision on cost recovery. Other commentors suggest that this

Commission fcrge ahead, with one comenter suggestin; that the

Commission establish a cost recovery mechanism SUbject to "true-

up." However, a true-up me~banism in this context appears

problematic. A true-up generally cont~plates that parties will

begin paying for services, with the ultimate rate to be

. established lat.er subject to refund. or increased payment, with

interest. In the LNP context, it is not even known who will be

paying for what services. The question of refunds and/or

additional payments, With interest. is not as clear cut.)

Therefore this decision adopts no cost recovery rule, but rather

adopts the position of those commentors suqgestinq a wait-and-see

~ ro~ .~ample, ~f th15 C~B.~on we:_ to .copt • ~~e% p.y. ~.ch~ni.m.
and the FCC ~lt1mately, tmp~... =o.t %.~~ve'Y on all ~cl.communic.ti~n.

carr1er5 wLthout :e;a:d to ~s.. would the ~••%f that had pa1d intD the .y5tem
~. eAt~tle~ to r.fun~s, and fro. who~'



attitude. There is, of course, no quarantee that the FCC: will

act clearly and concisely, and no quarantee that any rules
,

adopted ~y the FCC would be effectlve. Nonetheless, on balance,

waitin9 a few months for the FCC's QeCi8ion should not adversely

impact the implementation schedule.

r. CITA has sought to continue the special provisions fer

small LEes contained in the current rules on Interim ~NP. CITA

seeks to modify the existinq rules on Interim LNP so that a small

LEC's obligation to prov~ae Interim LNP is keyed to commenc~ent

ot operations by a facilities-based local exchange provider in

that small LEC' 8 service territory. The proposed change would

reduce unnecessary costs for small LEes, and it is adopted.

G. CITA has also urged the Comm1~sion to adopt an

exemptiotl or suspens10n for small LEC's in this rulemal<:ing from

the qeneral obliqation to provide long-term LNP. However, a

general exemption or suspension is inconsistent with the '1'ele-

cOItUt\unicat1ons Act of 1996 anei the FCC ord.er interpreting the

pertinent port10n or the 1996 Act. The FCC has noted that state

Commissions will need to decide on a case-by-case whether

suspensions or modifications of the obligation to provide 10ng-

term LNP are warranted for individual LEes.-

H. The rUles adcpteQ establish that an independent third-

party will adminlster the ~p database and the Service Management

I r1.at ~PQ~t and orQer, CC Docket No. 96-98. rcc 96-325, released
~~g~.t 8, 199~, Ii 12G2-.263.
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System ("-SMS"). The administrator will be Belectea by a l1~~ted

liabll1ty co~any cons1.tinq of representat1ves of providers that

are or will oe porting numbers.'

I. Certa1n other changes to the rules .re a¢opted by this

clecj,s1on, includin; the ccnsenSUI def1n1t1ons submittecl. by the

ace, Staff, and Mel. The orcler that follows ad.opts the rules

essentially as suggested by the OCC at th. hearing. The adopted
. .::

rules contain the actual criter1a for catabase networx

architecture fer lonq-term LNP and the stanclarcls for charqes

assoc.iated with interlm LNP, rather than a referene. to rcc:

rules. However, the mcdif1ed referenee to tee rules (rather than

the FCC decision) is utilized in connec::t1on wi ttl th~ long-term

LNP iMPlementation schedule.

J. In accordance with S 40-6-109, C.R.S., it is recom

menced that the C:cmmiss1on enter the following order.

III. ORt)ER

A. The Commission Orders That:

1. The Rules on Local Number Pcr~ab11ity anQ Adm1n-

istration, 4 Code or Colorado Regul.tions 723-34, are amended as

set forth in Appendix 1 to this Decision.

2. The atiopted rules shall be fileci with ,the

S,=retary of State for put' ~cation in the next Colorado Register

, In fact, the :ules %.cogn1~e whit 15 al%eady takiav place.

'7.. '



alon9 witb the Attorney General's op~nion regarding the le9a1ity

of the rules.

J. The adopted rules shall also be filed with the

Office of Le9islative Legal Se=v~ces within 20 days fcllowinq the

above reference to the Attorney General's opinion.

4. This Recommenciec1 Decision shall be effective on

the day it becomes the Oecision of the Commission, if that is the

ease, and is entered as of the date above.

5. As provided by § 40-6-109, C.R.S., copies of this

Recommended DeCision shall be served upon the parties, who tllay

file exceptions to it.

a. If no exceptions are filed wi thin 20 days

after service or within any extended period of time authorized,

cr unle6s the deciaion 1s stayed Dy the Comm1S$~on upon its own

motion, the recommended decision shall become the decision of the

Commission and subjeet to the provisions of § 40-.6--114, C.R.S.

b. If a party seek5 to amend, ~gQify, annul, or

reVerse basic f~nd~nqs of tact In its except1ons, that party must

request and pay for a transcript to be filed, or the parties roay

stipUlate to portions of the transcript aecording to the

procedure stated in § 40-6-113, C.R. S. If no transcript or

stipUlation is filea, tbe Commission 1s bound by the facts set

out by the administrative law jUdge and the parties cannot

challenge these fact~. This w1ll limit what the commission can

reView if exceptions are filed.
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6. It exceptions to this r>ecis1on are tiled, ~hey

shall not exceed 30 pages in length, unless the Commission for

;ood cause shown permits thls limit to.be exceedea.
,
!
I·

(IIAI.)

ATTtS'1' I l' TRUt COpy

iruce N. Smith
Director

g. )rder\484t.DOC

TWE PUBLIC UTI~ITIES COMMISSION
OF THE STATE OF COLORADO

KEN F. KIRKPAT~ICK

Administrative Law Judge
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JWI.ES ON LOCAL NCMBErt PORTADILl'1'Y AND ADMINISnu..TION

BASIS, PURPOSE AND STATUTORY AUTHO~I'l'Y. The basis and

purpose of these rules are to provide regulat~on!

concerninq local number portability so ~hat end-users can
ehoose between authorized providers of Dasic local exchange

serviees without changing their telephone number, These

rules govern the creation of re9ulatory and technical

mechanisms to establish local number portability (LNP) and

provide for a number portability database network architec

ture.

If end-users are unable to ret.in their telephone

numbers when changing telecommunica.tions providers, these
end-users %nay be deterred frOlll responding to servj"ee and

price differences ~ong competing providers because of the

expense and ineonvenience involved. Therefore, local number

portability promotes competition between telecommunications

service providers Dy eliminating or mitigating a barrier to

entry.

The rules are clea.r and $~ple and can De understood by

persons expected to comply with th~. They do not conflict

with any other provision of law and there are no duplicat~n9

or overlapping rules.

These rules are issued pursuant to Sections 40-2-108

and 40-15-503{2) (D) (IX) C.R.S.

!tULE (~ CC!\) 723-34-1. APPLICABILITY. These rules shall

apply to all tacilities-oased providers of basic local

exchange service.
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RULE (4 CCRl 723-34-2. DEFINITIONS. The meaning of terms

used in these rules shall be consistent with their general

usage in the te ~unications industry unless specifically

defined by Color.~ statute or this rule. As used in these

rules, unless context indicates othen-rise, the followi.ntJ

definitions shall apply:
723-34-2.1 Limited Liab11ity Company (LLC) means

the legal entity qiYen the responsibility of selecting and

managing the NPAC in Colorado and other states that wish to

join the Western Region Telephone Numk>er portability LLC.

This entity is made up of representatives of prOViders that

are or will be porting numbers.

723-34-2,2 Number portability Administration Center

(NPAC) :means the ~nc1ependent third party aciJl"~nistrator of

the Service Management System. (SMS) ana LNP do ....case ..

723-34-2.3 Portable NXX ~ean5 an NXX that the pub-

lic switched telephone network, in aoing call routing,
recognizes an adareS5 that may require routing on the basis

of .something other than the dialed digits l and that. the

telephone company billing system, in determininq which

provider serves the bille~ telephone number, recogni2es may

involve a provider other than the one to which the NXX is

assigned.
723-34-2.4 ported Telephone Number means a tele-

phone number ("INN) that is served (receives dial tone) f'Com

a switch other than the one to which the NXX (part of the

TN) is assighed.

RULE (4 cca) 723-34-3. LOCAL NUMBER PORTABILITY (LNP). If

an end-user changes basic local exchange telecommunications

service providarsand remains within the same rate area, the
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end-user shall have the option to retain his or her tele
phone number or numbers.

RULE (4 CCR) 723-34-4.

PORTABILITY.
723-34-4.1 Long-term service provider number porta-

bility, as described in Rule 3, shall be attained by means
of a database network architecture.

723-34-4.2 The database network architecture em-

ployed shall meet the following performance criteria:

723-34-4.2.1 supports net\olork services, fea

tures, and capabilities existing at the time number porta

bili1:y is implemented, including but not limited to en~er

gency services, cLASS features, operator and directory

assistance services, and intereept capabilities;
723-34-4.2.2 efficiently uses numbering re-

sources;

723-34-4.2.3 does not require end users to

cnange their telecommunications numbers;

723-34-4.2.4 does not require telecommunicat~ons

carriers to rely on databases, other network facilities, or

services provided by other telec:ommunic:ations carriers in

order to route calls to the proper ter.mination point;

723-34-4.2.5 does not result in unreasonable

degradation in service quality Qr network reliability when

i1tlPlemented:

723-34-~.2.6 does not result in any degradation

in service quality or network reliability When customers

switch carriers;

723·34-4.2.7

a proprietary i~te~est;

dO~5 not ra5ult in • cB~rier having
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723-34-4.2.8 is able to miqrate to location and

service portab11ity; and

'723-34-4.2.9 has no significant adverse impact

outsi~e the areas where number portability is deployed.

723-34-4.3 ImplEmentation. All facilities-based

local 'exchange telecommunications providers shall comply

with the implementation schedule at part 52.3 of Title 47 of

the Code of Federal Regulations (en) as adopted by the
Federal Com-munieations Commission in Decision No. FCC 96

286, dated July 2, 1996.

723-34-4.4 NPAC.-
723-34-4.4.1 The long-term service provider

portability database shall be administered by an N?AC. The

NPAC shall be the exclusive source of LNP database infor

mat1o~ for faeilities-based Colorado service providers.

723-34-4.4.2 The NPAC shall be selected and con

tracted to perform its duties by the LLC.

723-34-4.4.3 A regional NPAC may be selected if

~a) long-term service provider portability. will not. be

delayea and' Cb> costs w1l1 not be siqn1fieantly increased"

I\UU (4 CO.) 123-34-5. INTERIM SERVICE P~OVIDER NUMBER

pottTABILITY.
723-34-5.1 Until a database network archi tec:t'l:.re

has been implemented pursuant to Rule 4, all fac:ili tiElS

basea providers, except as provided in Rule 5.4, shall offer

interim service prov~der number portability, as described in

Rule 3, through the use of Remote Call Forwa.rding (ReF>,

Direct Inward Dialing (DID), and other comparable and tech

nically feasible methods.
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723-34-5.2 If an end-user ch~ges providers and is

eligible to have his or her number ported, the local

exchange provid.etr wh1c:h provided the end-user's original

NXX-XXXX shall port calli that are made to that end-user's

number to his or her new local exchange provider regardless
of the number of ti~es the end-user has changed providers.

723-34-5.3 The charges associated with inte.im

service provider number portability shall not:

723-34-5.3.1 give one telecommunications carrier

an appraciable, incramental cost advantage oYer another

telecommunications carrier, when competing for a specific

su1:lscriber (i. e ., the recovery mechanism may not have a

disparate effect on tne incremental costs of competing car

riers seekinq to serve the same customer); or

723-34-5.3.2 have a dlsparate effect on the

ability of competing telecommunications carriers to earn a.

normal return on their investment.

723-34-5.4 For an incumbent small local exchange

provider as described in Section 40-15-503(2) (D) C.I{.S~,

within thirty days after a n~w, facilities-based, loca.l

exchange provider obtains operating authority and eoItanences

operations within its service territory, the incumbent small

local exchange provider must f.i. ;.Q tariffs with the Comtlis

sion providing for interim service provider portability, as

described in Rule 3 and this Rule 6.

RULE l4 CCR) 723-3~-6. INCORPORATION BY RtfERENCE. All

%D.aterial incorporated by reference into these rules comes

from Part 52 of T~tle 41 of the Code of Federal Regulations,

as adoptetd by the Federal Communications Commission in

Decision No. FCC 96-286, July 2, 1996. These rules do ~ot
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include later amendments to or editions of the incorporated
material. The Director of the public Utilities Commission,
1580 Logan St., OL-2, Denve~, CO 80203, will provide infor

mation upon request regarding how the incorporated material
may be obtained or examined. Any material that has been
incorporated by re!erence in 'these rUles may be examined at

any state publieations depository *iOrary.

RULE (4 Cc.R> 723-34-7. WAIVER 1\ND VA!{IANCE. The Comrnis-

sion may waive these rules and permit a variance from these
rules r if not contrary to law r for good cause shown if it

finds that compliance is impossible, lmpracticable or

unreasonable.


